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Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Piocedures Manual prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated September
1998.]

2. Form, Style and Placement in Administrative Code

a. SectionrHFS50.03 (2) (b) refers to “s. HFS 50.03 (1) (b).” This reference should be
changedo “sub. (1) (b).” Also, s. HFS 50.03 (&) refers to “s. HFS 50.03 (2) or (3).” This
referenceshould be changed to “this subsection or sub. (3).” [See s. 1.07 (2), Manual.]

b. Section HFS 50.044 (3) (c) refers to the uniform foster care rate “currentlyfent,ef
the “current” basic rate and the “current” uniform foster care rate; s. HFS 50.045 (3) (c) refers to
the “current” uniform foster care rate. Use of the words “current” and “currently” should be
eliminatedto avoid any ambiguity--for example, it could bgwed that what is intended is the
ratein effect on the déctive date of this rule, the rate irfexft atthe time of a decision on a
requestfor amendment, the rate infeft at the time a request for an amendment is made or the
rate in effect at some other point in time. [See s. 1.01 (9) (b), ManuBEh¢ rule should be
specificregarding which rates applyAlso, in s. HFS 50.045 (3) (c), the word “current” should
be deleted from the phrase “current level of points.”

c. Ins. HFS 50.045 (1), the reference to “H&&044” should be to “s. HFS 50.044.”
[Sees. 1.07 (2), Manual.] In sub. (3) (c), the phrase “, as amended,” should be deleted.
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4. Adequacy of References to Related Statutes, Rules and Forms

a. Ins. HFS 50.01 (4) (c), it would be preferable to have more specific references to the
statutes as follows:

(1) Ratherthan referring to a “countggency authorized to place children for
adoptionunder s48.57, Stats.,” (emphasis added), it would be preferable to
refer to a “county department authorized under s. 48.57 (1) (e) or (hm),
Stats. to place children for adoption.”

(2) Ratherthan referring to “an agency authorized under ss. 48.60 and 48.61,
Stats.,to accept guardianship and place children under its guardiafoship
adoption,”it would be preferable to refer to a “licensed child welfare agency
authorizedunder ss. 48.60 and 48.61 (5), Stats., to accept guardianship and
to place children under its guardianship for adoption.”

b. Ins. HFS 50.01 (4) (u), the reference to “s. HSS 56.09” should be changed to “s.
HFS 56.09.” There are also several other references to “HSS” which should be changed to
“HFS,” for example, see ss. HFS 50.03 (1) (b) 3., 50.044 (3) (c) and 50.045 (3) (c).

c. SectionHFS 50.03 (2) (a) refers to the reasonable placemdottefto assure
adoptionplacement. It does not refer to the requirement in s. 48.833, Stats., that an adoption
agency mustonsider the availability of an adoption placement with a relative of the child. It
may be useful to cross-reference this statutory requirement.

d. Ins. HFS50.044(3) (a), the phrase “under sub. (2)” should be inserted after the first
occurrenceof the word “family”

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. SectionHFS 50.01 (4) (d), 50.04 (4) and 50.044 (1) refer to “legiption.” The
word “adoption” is defined in s. HFS 50.01 (4) (b), thus making it unnecessary and confusing to
referto an adoption as being “legal.”

b. Accordingto the definition of “adoptioragency” in s. HFS 50.01 (4) (c), it appears
thatall “adoption agencies” referred to in ch. HFS 50 could be deemed tasbenain adoption
agencies. Therefore, it is not clear why s. HFS 50.01 (4) (j) (intro.) refers t&/&sconsin
adoptionagency’ Unless a distinction is intended betweems®@nsin agencies and out-of-state
agenciess. HFS 50.01 (4) (j) (intro.) should simply refer to an adoption agency

c. Section HFS 50.01 (4) (j) defines a “child at higgk” but does not refer to what the
child is at high risk of. Other provisions refer to this, for example, s. HFS 50.01 (4) (r) refers to
a child at high risk “of developing a moderate or intensive level of special needs,” and s. HFS
50.03 (1) (b) 5. refers to a “child at high risk of developing a moderate or intensive level of
specialneeds under subd. 3.” It would be useful if the definition in s. HFS 50.01 (4) (j) included
a reference to what the risk is diusproviding more initial information and avoiding repeating
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languagein the rule. For example, s. HFS 50.01 (4) (j) (intro.) could be changed to the
following: “Child at high risk’ means a child in the guardianship of an adoption agency who
doesnot have a known special need under s. HFS 50.03 (1) (b) 1., 2., 3., or 4., but who is at high
risk of developing a moderate or intensive levekpécial needs under s. HFS 50.03 (1) (b) 3.
basedon one or more of the following:”.

d. SectionHFS 50.01 (4) (j) 1. refer® the “guardianship agenty This term is not
defined. It appears that this phrase should be changed to use the defined term “adoption agency”
or “agency” in s. HFS 50.01 (4) (c). If not, the term “guardianship agency” should be defined or
explained.

e. SectionHFS 50.01 (4) (j) 3defines a “child at high risk” as a child who “has
experiencedd or more placements with extended family or fosi@mes that might &dct the
normalattachment process.” It is unclear whether this means: (1) that having experienced four
or more placements is didient to establish this criteria; or (2) that the child must have
experiencedour or more placementnd it must be established that those placemé&ntght”
affectthe normal attachment process. This should be clarified.

f. Section HFS 50.01 (4) (j)) 4. defines a “child at high risk” as a child who
“experiencedneglect in the first 3 years of life or sustained physical injury riight have a
long term efect on physical, emotional or intellectual development.” The following comments

apply:

(1) “Neglect”is not defined in ch. HFS 50. It may be useful if it were defined,
for example, by reference to the definition of “neglect” in s. 48.981 (1) (d),
Stats. Must neglect be substantiated under s. 48.981, Stats., or by a finding
by a court under s. 48.13 (10) or 948.21, Stats., or can “neglect’” be
establishedby other means for the purpose of s. HFS 50.01 (4) (j) 4.?

(2) Is “physical injury” intended to refer to any type of physical injuigr
example,injury in an automobile accident, or is it intendedbe physical
abuse?If the former is intended, should this also refer to a physical disease
insteadof just a “physical injury”?

g. SectionHFS 50.01 (4) (j)) 2. refers ta medical diagnosis or medical history that
“could” result in the child later having certain kinds of conditions; s. HFS 50.01 (4) (j) 3. refers
to placements that “might” f&fct the normal attachment process; s. HFS 50.01 (4) (j) 4. refers to
neglector injury that “might” have a long-termfett. It is uncleamwhat distinction between
“‘could” and “might” is intended. Also, it is not clear if the intention is to require a high
probability, a remote possibilitya reasonable likelihood or some other standard. This should be
clarified.

h. Section 48.975 (5) (a), Stats., requires the rule to define éxéenuating
circumstancesinder which an initial agreement to provide adoption assistance may be made
after adoption. Section HFS 50.01 (4) (n) defines “extenuating circumstances,” but it appears
thatthe term is never used. A term should not be defined unless it is used.
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It appears that the intent is to consider the circumstances in current s. HFS(2) (@§5
2. a. as those extenuating circumstances and apply the appeal procedHieSr58.065 (2). If
so, s. HFS 50.065 should be amended to explicitly refer to extenuating circumstances and a
separatedefinition may not be necessarnyin addition, the internal inconsistency in s. HFS
50.065(2) should be remedied. Section HFS 50.065 (2) (a) (intro.) provides, in pertinent part,
that an adoptive parent may appeal “[a] decision of the department before the adoption became
final not to approve an application for adoption assistance” under certain circumstances. The
circumstancesisted in s. HFS 50.065 (2) (a) 2.and d. involve circumstances in which there
would have been no decision before the adopbename final because the parents were not
given suficient information before the adoption became final to initiate an application for
adoptionassistance Because there was no application, there was no decision not to approve an
application before the adoption became final and, literattyappeal right under s. HFS 50.065
(2) (a). As this is not the intended result, this should be corrected.

It is not clear why the proposed definition of extenuating circumstances in s. HFS 50.01
(4) (m) did not include all of the circumstances in s. HFS 50.065 (2) (a) 2., rather than those in s.
HFS 50.065 (2) (a) 2. a.

Also, the rule does not explain what happens if the circumstances in s. HFS 50.065 (2)
(@) 2. a. and d. are discovered after the adoptive placement but before the adofitiah is
inasmuchas s. HFS 50.065 (2) applies only after the adoption is final aH#S.50.065 (1)
doesnot explicitly cover such situations as currently drafted.

Becauseextenuating circumstances are an excepiothe requirement in s. HFS 50.04
(1) that an adoption assistance agreement be approved at the time of gulapgweent, it may
beuseful if s. HFS 50.04 (1) provided a cross-reference to this exception.

I. SectionHFS 50.01 (4) (m) refers to the “meaning established in” another provision;
whereass. HFS 50.01 (4) (n) refers to the “meaning found in” another provision. In both cases,
it would be preferable to indicate that the term “has the meaning given in [the other provision].”

J. Ins. HFS 50.01 (4) (o) and (p), “proceedingsbuldbe singular Also, both s. HFS
50.01(4) (o) and (p) refer to “termination of parental rights proceedings under the laws of the
state or the federal government.” Is the reference to “the state” intended to refer only to
Wisconsin? If not, the phrase should be changed to “a state.” Also, do the laws of the federal
governmentprovide for termination of parentgyhts proceedings? If not, the reference to the
laws of the federal government should be deleted. Shouldfexence to a termination of
parentalrights proceeding by a tribal court be included? IHES 50.01 (4) (p), the phrase “or
both” should be deleted as its inclusion does not change the meaning of the provision, Finally
theuse of the terms “condition” and *“status” should be made consistent.

k. Ins. HFS 50.01 (4) (r), it may be useful to replace the phrase “or to the adoptive
parentsof a child at high risk of developing a moderate or intensive level of special needs” to
readas follows: “and also means the $0 payment to the adoptive parents or prospective adoptive
parentsof a child at high risk.” These changes would be useful to clarify that: (1) the
maintenancgayment in such cases is $0; (2) the payment also applies to prospective adoptive
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parents; and (3) “child at high risk” is a defined term and should explain what the child is at risk
of as discussed in comment c., above.

[. Ins. HFS 50.01 (4) (u), is the requirement thaubstantial change in circumstances
be “progressive” intended to eliminate circumstances in which a child suddenly develops
intensified needs? Also, should the phrdsechange” be changed to “an increase” to avoid
suggestinghat the payment rate decreases based on a substantial change in circumstances?

m. SectionHFS 50.03 (1) (b) 5. refers to a “child at high risk of developing a moderate
or intensive levebf special needs under subd. 3.” It is unclear if the child must meet the criteria
under the definition of a “child at high risk” under s. HFS 50.01 (4) (j) plus meet some
additionalcriteria under s. HFS 50.03 (1) (b) 5. Any ambiguity about this could be eliminated
by amending the definition in s. HFS 50.01 (4) (j) as discussed in comment c., above.

n. SectionHFS 50.04 (1) should indicate that only prospective adoptive parents file an
applicationunder ss. HFS 50.03 (3) (b) or 50.04 (4)--while making it clear that only adoptive
parentamay file the request under ss. HFS 50.044 and 50.045.

0. SectionHFS 50.04 (4) indicates that, prior to adoption, the “family” may dite
applicationfor an agreement to replace a prior agreement if the “family” believes there has been

achange in circumstances. It then indicates that the agency must assess the current special needs

of the child and,as appropriate, fdr to “modify” the agreement to “replace” the prior
agreement.The following comments apply:

(1) It appears that the term “change in circumstances” should be changed to the
definedterm “substantial change in circumstances.”

(2) Theterm “family” is unclear It appears thathe term “family” should be
changedo “prospective adoptive parent or parents.”

(3) It is not clear why the “agencyhust conduct the assessment. Under s.
48.975(4) (b) 1., Stats., Department of Health and Family Services (DHFS)
is required to conduct a review of any request for an amendment to increase
benefits,not an “agency” as defined in s. HFS 50.01 (4) (c).

(4) It is not clear what is intended by “modifying” the agreement to “replace”
the prior agreement. Section 48.975 (@) (intro.), Stats., provides for
amendmenbf an agreement, even an agreement entered into by proposed
adoptiveparents, rather than replacing an agreement. It is not clear why the
agreementis being considered &placement agreement, rather than an
amendedagreement.

(5) It appears that the appeal process in s. BE®65 (1), which relates to
appealdefore an adoption is final, woultpply to an adverse decision of a
request for a replacement agreement. HowexrdlFS 50.065 (1) does not
clearly provide for such and should be amended to do so.



-6 -

p. The following comments apply to s. HFS 50.044 (1):

(1) SectionHFS 50.044 (1) should be changed to add the requirement from s.
48.975(4), Stats., that the parents must believe there has been a substantial
changean circumstances before they may submit a request.

(2) Section HFS 50.044 (1) indicates that adoptive parents who signed an
adoptionassistance agreement for a child at high risk may request a review
to determine whethea substantial change in circumstances has occurred.
However s. 48.975 (4) (b), Stats., refers alowing adoptive parents to
requesthat the agreement be amended, rather than allowing them to request
a review Section HFS 50.044 (1) should more accurately reflect the
statutorylanguage. This change would have the added advantage of making
thelanguage in s. HFS 50.044 consistent with the language in s. HFS 50.065

(2) ().

(3) Thelast sentence of s. HFS 50.044 (1) provides that if the request does not
resultin anamended agreement, the adoptive parents “may request a review
no earlier than 12 months after the date of the last request for a.revisw
noted in comment (2), above, the reference to requesting a review is
problematic--especiallyn the last sentence of s. HFS 50.044 (1) when the
word “review” may beconfused with appeal rights. Again, the references to
requestinga review should be changed to requesting that an agreement be
amended.

g. SectionHFS 50.044 (2) (intro.) indicates that “The family shall do all of the
following:”. It appears that the defineéerm “adoptive family” should be used, rather than the
term“family.” Also, this introductory language would be clearer if it specifiedb r8quest that
anagreement be amended, the adoptive family shall do all of the following:”. These comments
alsoapply to s. HFS 50.045 (2).

r. SectionHFS 50.044 (3) (intro.) would be clearer if it specified: *“If a request to
amend an adoption assistance agreement is received, the department shall do all of the
following:”. Using this approach, the introductory phrase in s. HFS 50.044 (3) (b), “Upon
receivingan application to amend the agreement,” could be eliminated. These corafeents
applyto s. HFS 50.045 (3) (intro.) and (3) (b).

s. SectionHFS 50.044 (3) (b) and 50.045 (3) (b) refer to contacting the “appropriate
humanservice agency or agencies” to request information about substantiated reports of abuse or
neglect. It appears that this should more specifically refer to the appropriate county department
of human services, county department of social services, or in Milwaukee COuHS.

t. It is not clear why ss. HFS 50.044 (3) (c) and 50.045 (3) (c) providé thate has
been a substantial change in circumstancesargiibstantiated report of abuse or neglect by the
adoptive parents, DHFS musfafto adjust the adoption assistance maintenance paymeipt for
to oneyear. This presumably means that after the year has expired, the amount of the adoption
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assistance maintenance payment will revert to the amount that wéescinreimediately prior to
the amendment. Howevehis is not specifically stated.

Section48.975 (4) (bm), Stats., requires that if thbes been an amended agreement,
DHFS must annually review the amended agreententietermine whether the substantial
changein circumstances continues to exist. Section 48.975 (5) (dm), Stats., provides that if the
substantial change in circumstances no longer exists, DHFS rnfristootlecrease maintenance
payments,but the ofer may not result in an amount that is less thanitit&l amount of
adoptionassistance for maintenance.

The rule does notnake clear the procedure used to determine whether to continue an
amendedhgreement beyond the one year and what will happen at the end of on€Sgxion
HFS 50.06 (3) (a),which predates s. 48.975 (4) (bm), Stats., requires that DHFS annually
review each adoption assistance case to determine the need for contitermuprarily
suspendingor adjusting adoption assistance. Howevers not clear that this is the review
contemplatedy s. 48.975 (4) (bm), Stats., and s. HFS 50.06 (3) (a) does not specifically refer to
an annual review to determine if a substantial change in circumstances continues to exist.)

If the intent is that the adoptive parents must initiate a request for an extension of the
currentpayment amount beyond the one y¢lae procedure for them to do so must be specified.
Several provisions in the rule come close to addressing the issue totdiibso. For example,

s. HFS 50.045 (1) indicates that if a person has an amended agreement in place, the person may
within 90 days prior to the expiration of the amended agreement, file a request witht®HFS
“review the current circumstances of the child for the purpisemending the amount of the
monthly adoption assistance maintenance payment.” Presumahiyost cases, thadoptive
parentswill simply want to amend the agreement to have it continue beyond the one year at the
samerate, rather than amending the rate. As another example, s. HFS 50.045 (3) (a) refers to
having DHFS “determine whether a substantial change in circumstances exists” but does not
refer to having DHFS determine whether a substantial change in circumstances continues to
exist. As a third example, s. HFS 50.045 (3) (c) refers to having DHfe® @f amend the
adoption assistance agreement, but does not refer to having DHiEE tof continue the
agreement.

Again, the rule should either eliminate theference to a one-year amendment or clarify
the procedure for reviewing the case--especially if sonfienadtive action on the part dhe
adoptiveparents will be required. Presumaldyy such dirmative actions would be initiated
by DHFS, for example, by sending a form to the adoptive parents by a certain time.

u. SectionHFS 50.045 (1) indicates thah adoptive parent with an agreement which
provides for a $0 maintenance payment may file a request under s. HFS 50.045. Hibwever
appearghat a request by such a person must be filed under s. HFS 50.044. This should be
clarified. Also, s. HFS 50.045 (1) indicates that the adoptive parents may file a request with
DHFSto “review the current circumstances of the child for the purpose of amendiagthat
of the monthly adoption assistance maintenance payment. Hoveev8.975 (4) (b), Stats.,
refers to allowing adoptive parents to request that an agreement be amended thather
allowing them to request a review of circumstances. Section HFS 50.045 (1) should more
accuratelyreflect the statutory language.
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v. SectionHFS 50.044 (1permits an adoptive parent to make a new request no earlier
than 12 months “after the date of tastrequest for a review In contrast, s. HFS 50.045 (1)
permitsa requesif there has been at least 12 months “since the denial of a previous request
underthis section.” Is the dérence in the two sections as to when the count begins, that is, date
of request versus date of decision, intentional?

w. In s. HFS 50.045 (2) (b), it is not clear what “fully concurs” means as opposed to
“concurs.”

X. According to s. 48.975 (4) (b) 2., Stats., in s. HFS 50.045 (3) (c)phihese“no
substantiated abuse or neglect of the child” should be changed to “no substantiated abuse or
neglectof the child by the adoptive parents.”

y. SectionHFS 50.06 (1) (d) refers to circumstances in whadoption assistance is
“decreased’or “reduced.” It is not clear why both terms are used and whigrafite is
intended. Unless this is explained, the term “reduced” should be deleted.

z. In s. HFS 50.065 (2) (d), the phrase “determine whether a substantial change in
circumstanceblas occurred” should be changed to “amend an adoption assistance agreement.”

aa. Onthe Request for Adoption Assistance Amendment form (CFS-2092), it may be
usefulto have “¥s” and “No” checkboxes under the three “Not Applicable” categories. Also,
it is not clear whathe reference to “(8 points)” is intended to mean under the behavioral care
needs--moderateategory



